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(d) Supplies manufactured and serv-
ices performed by FPI are listed in the
FPI Schedule, which can be accessed at
hitp://www.unicor.gov or by submitting
a written request to Federal Prison In-
dustries, Inc., Department of Justice,
Washington, DC 20534.

(e) Agencies are encouraged to pur-
chase FPI supplies and services to the
maximum extent practicable.

[69 FR 16149, Mar. 26, 2004, as amended at 70
FR 18958, Apr. 11, 2005]

8.602 Policy.

(a) In accordance with 10 U.S.C. 2410n
and Section 637 of Division H of the
Consolidated Appropriations Act, 2005
(Pub. L. 108-447), and except as pro-
vided in paragraph (b) of this section,
agencies shall—

(1) Before purchasing an item of sup-
ply listed in the FPI Schedule, conduct
market research to determine whether
the FPI item is comparable to supplies
available from the private sector that
best meet the Government’s needs in
terms of price, quality, and time of de-
livery. This is a unilateral determina-
tion made at the discretion of the con-
tracting officer. The arbitration provi-
sions of 18 U.S.C. 4124(b) do not apply;

(2) Prepare a written determination
that includes supporting rationale ex-
plaining the assessment of price, qual-
ity, and time of delivery, based on the
results of market research comparing
the FPI item to supplies available from
the private sector;

(3) If the FPI item is comparable,
purchase the item from FPI following
the ordering procedures at http:/
www.unicor.gov, unless a waiver is ob-
tained in accordance with 8.604; and

(4) If the FPI item is not comparable
in one or more of the areas of price,
quality, and time of delivery—

(i) Acquire the item using—

(A) Competitive procedures (e.g., the
procedures in 6.102, the set-aside proce-
dures in subpart 19.5, or competition
conducted in accordance with part 13);
or

(B) The fair opportunity procedures
in 16.505, if placing an order under a
multiple award delivery-order con-
tract;

(ii) Include FPI in the solicitation
process and consider a timely offer
from FPI for award in accordance with
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the item description or specifications,
and evaluation factors in the solicita-
tion—

(A) If the solicitation is available
through the Governmentwide point of
entry (FedBizOpps), it is not necessary
to provide a separate copy of the solici-
tation to FPI;

(B) If the solicitation is not available
through FedBizOpps, provide a copy of
the solicitation to FPI;

(iii) When using a multiple award
schedule issued under the procedures in
Subpart 8.4 or when using the fair op-
portunity procedures in 16.505—

(A) Establish and communicate to
FPI the item description or specifica-
tions, and evaluation factors that will
be used as the basis for selecting a
source, so that an offer from FPI can
be evaluated on the same basis as the
contract or schedule holder; and

(B) Consider a timely offer from FPI;

(iv) Award to the source offering the
item determined by the agency to pro-
vide the best value to the Government;
and

(v) When the FPI item is determined
to provide the best value to the Gov-
ernment as a result of FPI's response
to a competitive solicitation, follow
the ordering procedures at http:/
WWW.UNICOT.gov.

(b) The procedures in paragraph (a) of
this section do not apply if an excep-
tion in 8.605(b) through (g) applies.

(¢c) In some cases where FPI and a
JWOD participating nonprofit agency
produce identical items (see 8.603), FPI
grants a waiver to permit the Govern-
ment to purchase a portion of its re-
quirement from the JWOD partici-
pating nonprofit agency. When this oc-
curs, the portion of the requirement for
which FPI has granted a waiver—

(1) Shall be purchased from the
JWOD participating nonprofit agency
using the procedures in subpart 8.7; and

(2) Shall not be subject to the proce-
dures in paragraph (a) of this section.

(d) Disputes regarding price, quality,
character, or suitability of supplies
produced by FPI, except for determina-
tions under paragraph (a)(1) of this sec-
tion, are subject to arbitration as spec-
ified in 18 U.S.C. 4124. The statute pro-
vides that the arbitration shall be con-
ducted by a board consisting of the
Comptroller General of the TUnited
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States, the Administrator of General
Services, and the President, or their
representatives. The decisions of the
board are final and binding on all par-
ties.

[69 FR 16149, Mar. 26, 2004, as amended at 70
FR 18958, Apr. 11, 2005; 71 FR 222, Jan. 3, 2006]

EFFECTIVE DATE NOTE: At 73 FR 53994,
Sept. 17, 2008, section 8.602 was amended by
revising the introductory text (c¢) and para-
graph (c)(1) were amended, effective October
17, 2008. For the convenience of the user, the
revised text is set forth as follows:

8.602 Policy.

* * * * *

(¢) In some cases where FPI and an
AbilityOne participating nonprofit agency
produce identical items (see 8.603), FPI
grants a waiver to permit the Government to
purchase a portion of its requirement from
the AbilityOne participating nonprofit agen-
cy. When this occurs, the portion of the re-
quirement for which FPI has granted a waiv-
er—

(1) Shall be purchased from the AbilityOne
participating nonprofit agency using the pro-
cedures in Subpart 8.7; and

* * * * *

8.603 Purchase priorities.

FPI and nonprofit agencies partici-
pating in the Javits-Wagner-O’Day
(JWOD) Program (see subpart 8.7) may
produce identical supplies or services.
When this occurs, ordering offices shall
purchase supplies and services in the
following priorities:

(a) Supplies. (1) Federal Prison Indus-
tries, Inc. (41 U.S.C. 48).

(2) JWOD nparticipating nonprofit
agencies.

(3) Commercial sources.

(b) Services. (1) JWOD participating
nonprofit agencies.

(2) Federal Prison Industries, Inc., or
commercial sources.

EFFECTIVE DATE NOTE: At 73 FR 53994,
Sept. 17, 2008, section 8.603 was amended by
revising the introductory paragraph; and re-
moving from paragraphs (a)(2) and (b)(1)
“JWOD” and adding ‘‘AbilityOne” in its
place, effective October 17, 2008. For the con-
venience of the user, the revised text is set
forth as follows:

8.603 Purchase priorities.
FPI and nonprofit agencies participating
in the AbilityOne Program under the Javits-

8.605

Wagner-O’Day Act (see Subpart 8.7) may
produce identical supplies or services. When
this occurs, ordering offices shall purchase
supplies and services in the following prior-
ities:

* * * * *

8.604 Waivers.

FPI may grant a waiver for purchase
of supplies in the FPI Schedule from
another source. FPI waivers ordinarily
are of the following types:

(a) General or blanket waivers issued
when classes of supplies are not avail-
able from FPI.

(b) Formal waivers issued in response
to requests from offices desiring to ac-
quire, from other sources, supplies list-
ed in the FPI Schedule and not covered
by a general waiver. Agencies shall
process waiver requests in accordance
with the procedures at http://
WWW.UNICOT.gOoV.

8.605

Purchase from FPI is not mandatory
and a waiver is not required if—

(a)(1) The contracting officer makes
a determination that the FPI item of
supply is not comparable to supplies
available from the private sector that
best meet the Government’s needs in
terms of price, quality, and time of de-
livery; and

(2) The item is acquired in accord-
ance with 8.602(a)(4);

(b) Public exigency requires imme-
diate delivery or performance;

(c) Suitable used or excess supplies
are available;

(d) The supplies are acquired and
used outside the United States;

(e) Acquiring listed items totaling
$2,500 or less;

(f) Acquiring items that FPI offers
exclusively on a competitive (non-man-
datory) basis, as identified in the FPI
Schedule; or

(g) Acquiring services.

Exceptions.

[69 FR 16149, Mar. 26, 2004, as amended at 70
FR 18958, Apr. 11, 2005; 71 FR 223, Jan. 3, 2006]

EFFECTIVE DATE NOTE: At 73 FR 53994,
Sept. 17, 2008, section 8.605 paragraph (e) was
amended by removing ‘$2,500” and adding
€“$3,000 in its place, effective October 17,
2008.
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